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Willie Williams and Sheridan Smith were convicted by a jury of robbery special
circumstance first degree murder (Pen. Code, §§ 187, subd. (a), 190.2, subd. (a)(17)(A)),*
enhanced in the case of Smith for his use of a dangerous or deadly weapon (§ 12022,
subd. (b)(1)). The jury also convicted Smith of rape (8 261, subd. (a)(2)), found that he
used a deadly or dangerous weapon in committing the rape (former § 667.61, subd.
(e)(4), and found that he kidnapped the rape victim (8 667.61, subd. (e)(1)).

Williams was sentenced to life without possibility of parole for the murder. Smith
was sentenced to life without possibility of parole for the murder, plus one year for the
weapon enhancement, and to 25 years to life for the rape by kidnapping and weapon use.

Defendants jointly argue that substantial evidence did not support convictions
based on a robbery felony-murder theory, and that the court should have instructed the
jury on voluntary manslaughter based on imperfect defense of another. Williams

individually challenges the court’s instructions on intoxication, and its decision to permit

! Unless otherwise indicated, subsequent statutory references are to the Penal Code.




certain of Smith’s statements to be used against him. Smith also individually advances
arguments that challenge the sufficiency of the evidence. We affirm.

I. BACKGROUND
A. Prosecution Case

The murder and rape occurred on the morning of May 28, 2005, at a homeless
encampment in Oakland on land known as the “jungle,” a fenced-in parcel of heavy
brush and tall grass under the 980 freeway bordered by Northgate, Sycamore, and BART
tracks. A trail from a hole in the fence on Northgate led uphill to mattresses where 39-
year-old Vincent, 33-year-old Ana, 54-year-old Wanda, and 36-year-old Zeke were
sleeping.? Vincent was Ana’s boyfriend. Ana had known Wanda for many years and
called her “Auntie.” Vincent was a crack user; Ana, Wanda, and Zeke were heroin
addicts.

Ana and Zeke awoke and saw defendants, together with a third man who was
never identified, standing at the foot of the mattress they shared with Vincent. Ana had
seen Williams, who was known as “Razor,” and the third man in the neighborhood, but
did not recognize Smith. Wanda, who had been sleeping on a nearby mattress, also
recognized Williams. Zeke had never seen the men before.

The three men were passing around a bottle of alcohol, and appeared to Wanda to
be intoxicated. At trial, Ana testified that the men looked like they had been up all night,
but did not appear drunk or stoned. But in her interview with the police, Ana said they
“all seemed really spaced out,” and she testified at the preliminary hearing that they
appeared to be drunk and stoned on crack cocaine, “[a] bad combination.” Smith was
holding a cane sword: a four-foot-long walking cane that came apart to reveal a two-
foot-long blade.

Ana testified that she asked the men what they wanted and told them to go away.
Smith pointed the sword at her and asked Williams, “[ W]ant me to shank this bitch?
Want me to stab this bitch right now?” Williams did not respond, and Ana falsely

2 \We refer to victims by their first names to protect their identities.



claimed to be pregnant to try to gain their sympathy. Wanda testified that she awoke
around 7:30 or 8:00 that morning when she heard Ana screaming “they gonna kill me,
they’re gonna hurt him, or something like that.”

When she opened her eyes Wanda saw defendants, and later observed the third
man, down the hill on the trail. Zeke said the third man “just kind of stood off in a
distance,” “looking in our direction and away.” Wanda said that he “stood down the hill
most of the time, like he was watching the trail.”

Ana testified that Vincent asked what the men wanted, and Williams asked Ana,
Vincent, Wanda, and Zeke if they had any money. Speaking gruffly like Williams, Smith
said “yes, give him some money.” Zeke gave Williams $10, and Smith pointed his sword
at Ana and Vincent. Ana had $30 in her shoe that she had earned from prostituting the
night before, but Vincent indicated that she should not to reach for the money.

Zeke recalled giving the money to Smith, and testified that Smith said they were
looking for Vincent about “[s]Jomething pertaining to money owed or some sort of
disrespect.” The amount they claimed that Vincent owed kept increasing, from $30 to
$15,000 or $20,000. Zeke gave Smith all the money he had in his pocket because
defendants were armed and they were in an isolated area. It was a “scary” situation and
he did not want to be beaten up. When Smith took the money he told Zeke, “Okay. This
will get you a pass.”

Ana testified that Williams began to accuse Vincent of being involved with his
woman. Williams said that Vincent had been at his house when he called home from jail.
He heard Vincent laughing during the call. Wanda testified that Williams “was saying
something about he had called home and Vincent had answered the phone, and he was
walking around with his shirt off. I don’t know, I guess bragging or something. ... [T]o
me, it didn’t make any sense.” Williams accused Vincent of “stopping [Williams’]
money and something when he was in jail,” and having driven his car. Ana testified that
when she and Vincent denied that Vincent had a relationship with Williams’ woman,

Smith said, “Are you calling my man a lie?”



According to Ana and Wanda, defendants then started talking about the Black
Guerrilla Family prison gang. Wanda testified that defendants told Vincent that he knew
what he had done, that he was hiding out, and that they had taken up a B.G.F. contract
and “were supposed to take us all out.” To Wanda, “that didn’t make any sense either,”
because she knew Vincent was not affiliated with the B.G.F. Williams told Vincent that
he had put defendants “in a messed up position.” Ana testified that she and Vincent
denied that Vincent was the target of a B.G.F. hit. She told Smith that Vincent was not
affiliated with the B.G.F. Zeke also remembered hearing something about the B.G.F., but
he could not recall any talk about Williams’ wife.

Zeke said Smith accused Vincent of repeatedly placing crank calls to one of
defendants’ mothers. But Vincent was “groggy” and “nonresponsive.” He looked
confused, and “would just kind of go in and out.” He answered defendants’ questions
vaguely, and offered something like an apology.

Zeke told the lead police investigator that while defendants seemed drunk, “they
knew what they were doing.” At trial he testified that defendants were not slurring their
words, but some of the things they said did not make sense and they kept changing their
stories. He thought “[t]hey were trying to confuse us.” Ana and Wanda similarly
testified that when they described defendants as “rambling,” “babbling,” and talking
“gibberish,” they meant that defendants were untruthful, not incoherent.

Wanda testified that it looked for a moment as if defendants were going to leave
the scene. They walked down the trail, conferred for about a minute, and then came
back. That’s when Williams punched Vincent in the face. Ana testified that Williams
slapped Vincent two to six times in the face. According to Zeke, Williams slapped
Vincent and Smith punched him.

Ana, Wanda, and Zeke testified that Vincent did nothing to provoke defendants.
Vincent was unarmed, made no threats, and made no move toward them.

Ana testified that Williams told Vincent to stand up and apologize for being at his
house. Vincent stood up and said, “I’m sorry,” but did not apologize for anything in

particular, “which seemed to make [Williams] even madder.” Williams said, “Oh, so



now you’re sorry.” At that point, Ana testified, “I think Razor told the chubby dude to
stick Vincent.” Smith stabbed Vincent in the chest with the cane sword, and he fell to the
ground. Williams said, “Look who looks stupid now,” and Smith said something like, “I
guess he’s sorry now.” Smith said that he did not want to do it, but that he had to because
the B.G.F. told him to. Williams told Ana that the B.G.F. would be looking for her if she
said anything to the police.

Wanda also recalled Williams wanting an apology from Vincent for something
after he punched him. Wanda watched from her mattress. Vincent was sitting when he
was stabbed, and fell back on his mattress. Zeke also remembered Vincent sitting on the
mattress when he was stabbed. Zeke testified that just before stabbing Vincent, Smith
said, “blood in, blood out.”® Smith stepped toward Vincent and put his weight behind the
thrust of the sword. After the stabbing Williams told Smith to “finish him” or “do it
again,” and Ana begged him not to.

Wanda, Ana, and Zeke testified that the stabbing occurred between ten and 15
minutes after defendants woke them up.

Zeke testified that after the stabbing defendants “started messing with [Vincent],
telling him to stand up and sit down” and saying that he was not badly hurt. Ana helped
Vincent to his feet three or four times, and defendants said, “Nah. Get back down.”
Wanda also recalled that defendants told Vincent that he was not badly hurt and ordered
him to get up. Vincent tried but staggered and fell. He kept saying to Ana, “Mommy,
I’'m dying.” Ana “remember[ed] Vincent moaning and groaning, and [ Williams] saying,
‘If he’s groaning like that, we’d might as well finish him off.” And me telling him no,
that he’s just scared. And then [Williams] telling me, ‘Well, make that nigger climb up
that hill then.” ” Vincent tried to walk up the hill toward the BART tracks, but slipped
and rolled back onto Ana’s lap.

% Zeke testified that Williams said little before the stabbing other than “a few things just
in agreement with Mr. Smith.” The prosecutor argued to the jury that Zeke was mistaken
and that Williams was doing the talking. The prosecutor referred to Williams as “the
planner,” Smith as “the muscle,” and the third man as “the lookout.”



Ana testified that she asked Williams to let her call an ambulance and Williams
said, “No.” Wanda testified that when she asked Williams to let her call an ambulance,
Williams told her that Vincent “wasn’t stabbed that bad.”

Wanda testified that defendants then stepped away and conferred. Looking at
Ana, Williams asked Smith, “Do you want her?” Smith approached Ana, made a
menacing gesture with his sword to frighten her, and said, “Come here.”

Ana testified that, while holding the sword Smith grabbed her by the arm and
pulled her behind the last freeway pillar in the jungle toward Sycamore. At the
preliminary hearing she estimated the distance to have been 27.5 feet from the mattresses,
but it was measured by Oakland Police to have been 173 to 175 feet. Smith told Ana to
pull her jeans down and bend over with her hands on the pillar. He penetrated her vagina
with his penis, and ejaculated. Wanda lost sight of Ana behind the pillar, but Zeke could
see she was being raped. Wanda testified that people walking by on Sycamore said
something to Smith and Ana, but they were too far away for Wanda to hear what they
said. Zeke also testified that a man walked by on the sidewalk and said something.
According to Wanda, five minutes after Ana was taken away by Smith, she came back
crying and said she had been raped.

Zeke testified that during the rape Vincent crawled down the trail and collapsed.
Wanda also saw where Vincent fell in bushes below the mattresses. Ana testified that
Wanda told her Vincent had rolled over toward some bushes, and she thought he was
there trying to hide.

Ana, Wanda, and Zeke left the jungle through the hole in the fence. Before they
left, Williams told Wanda that she “knew how to keep [her] mouth closed.” Ana went to
a nearby pay phone where she called 911. Oakland Police Department records showed
that 911 calls were placed at 8:42 and 8:43 a.m. about a stabbing and a body in the area.

Ana and Wanda returned to the jungle with a man named Shaka. They found Al
Benson on the trail downhill from the mattresses, crying. Benson told Ana, “Don’t come

any closer,” but Ana pushed him out of the way and saw Vincent lying on his back.



Shaka tried to give Vincent C.P.R. but Vincent was dead. Wanda told Benson what had
happened.

Police searched the jungle that morning in response to the 911 calls but did not
find Vincent’s body. Another 911 call about a “possible DOA” was placed at 1:55 p.m.,
and the police found Vincent ten or 15 minutes later. A trail of blood led from the
mattresses to where the body lay in brush and tall grass, about 15 feet off the trail to the
mattresses and 60 yards from the hole in the fence.

An autopsy performed by forensic pathologist Thomas Rogers showed that
Vincent was killed by a stab wound to the chest. The wound was one to one and one-half
inches deep. The blade penetrated a small part of the right lung called the hilar area, and
punctured a pulmonary artery. The wound was close to the heart, but might not have
caused such major damage if it had been inflicted a little bit to the right or left of where it
occurred. Blood collected in the airways of his lungs, and approximately 800 cubic
centimeters of blood collected in Vincent’s chest cavity. The wound would have caused
his death within three to 45 minutes. Vincent had cocaine and morphine in his system
when he died.

In a statement taken at 2:30 p.m., Wanda lied to police, and said she did not see
Williams in the jungle or witness the stabbing. Ana and Wanda testified that they did not
initially report the crimes because they were worried about the B.G.F. Ana testified that
she saw Williams later that day when she was walking with Benson outside the jungle.
Benson, who died before the trial in this case, yelled at Williams, saying, “What’s wrong
with you? I want to know why you hurt my friend.”

Smith was in possession of the cane sword when he was arrested at about 6:00
p.m. that same day for shoplifting at the Target store in El Cerrito. Officer Christopher
Purdy took Smith from the store to the El Cerrito Police Department and then to the
Martinez Detention Facility. Purdy testified that on the way to the Martinez Detention
Facility Smith said “he was going to put a $10,000 price on . . . my head,” and mentioned
the B.G.F.



Two days later, on May 30, Benson put Ana and Wanda in contact with the police.
They gave taped statements to the lead investigator, and identified Williams from a photo
lineup.

Police retrieved the jeans Ana was wearing on the day of the incidents from a
woman named Angela and had them frozen. Early on May 31 Ana underwent a sexual
assault examination. The examination was performed by physician assistant Josh Luftig,
who testified that Ana was “very disheveled” and “extremely upset.” Field described
how she had been raped, and the results of the exam were consistent with the events Ana
reported.

Benson brought Zeke into contact with the police on June 4. Zeke gave a taped
statement and identified Williams from a photo lineup.

Based upon information that Smith was involved in the case, Oakland police
obtained the cane sword from the El Cerrito Police Department. Ana and Wanda
identified Smith in photo lineups in November.

Police obtained oral swabs of Smith’s DNA, and Oakland Police Department
criminalist Shannon Cavness determined that Smith’s DNA matched DNA in sperm
found on Field’s jeans. The match was to a certainty of one in 1.6 quintillion — a 16
with 17 zeros. DNA collected from the jeans was also found to match that of Smith as
shown in a national DNA database.

Ana was convicted of robbery in 1995, arrested for prostitution in 2001 and 2002,
and on probation for possession of drugs at the time of the incidents. She testified that
the prosecution put her up in a hotel for about a week during trial and about a month at
the time of the preliminary hearing. The prosecutor provided her with food when they
met, clothing, and two packs of cigarettes.

Wanda had three felony theft convictions, and was on probation at the time of trial
for possession of drugs. She testified that she and Ana were put up in hotels for one or
two nights after giving their initial statements, and a week at the time of the preliminary

hearing.



B. Williams’ Defense and Prosecution Rebuttal

Smith did not testify at trial, but Williams did. In rebuttal, the prosecution
introduced Williams’ taped statements to the police after he was arrested.

(1) Police Interviews

Williams was arrested on May 30, two days after the murder, and gave two
statements in the early morning of May 31. The lead investigator testified that when he
told Williams he was investigating a death in the jungle, Williams at first denied that he
had anything to do with it. But he admitted in his statements that he was present when
the stabbing occurred.

In his first statement, Williams said he was 44 years old, homeless, and known on
the street as “Razor” or “Sampson.” He had never seen the victim before but knew that
the victim’s girlfriend was a prostitute. He also knew the woman who was the
girlfriend’s “mother or grandmother.” In the early morning of May 28, he smoked some
crack by where he slept and then walked with two guys, a “fat dude” and a “skinny
dude,” through the hole in the fence into the jungle to get high again. He smoked more
crack with the two dudes and they encountered the victim, the girlfriend, and the mother,
who were also getting high. He was talking with the mother when the fat dude stabbed
the victim with a cane sword. The blade of the sword came over his shoulder. He did not
know why the stabbing occurred. He tried to stop it, telling the fat dude, “Stop, get back,
what is you doing?” He told the girlfriend to get a doctor for the victim and left the
scene.

In his second statement, Williams said he was smoking crack in the jungle when
he heard the victim’s voice, which he thought he recognized as that of a man he heard
speaking in the background when he called his wife from jail, or after he was released
from jail. The man’s voice was one of three or four in the background during the call.
Williams was pretty sure that while he was in jail, the victim had been flirting with his
wife. He “went out there to ’front [the victim],” and asked him three times, “[W]hy you
fucking with my wife?” He became suspicious when the victim did not respond, so he

pushed the victim. The investigator asked Williams to push him as hard as he pushed the



victim. When Williams did so, the investigator said, “Okay, so it was a good firm push.”
He told Williams, “[ W]here I come from if somebody pushes you like that, you getting
ready to fight. [T] A. Yeah, pretty much. [{] Q. Is that pretty much kinda what the thing
was? [{] A. Pretty much it was, but he didn’t even — he didn’t even respond. [] Q.
What did he do? [] A. He went up and fell back. He didn’t try to fight me.”

The stabbing occurred right after the push. The blade came over Williams’ right
shoulder into [the victim’s] chest. The chubby dude asked if he could “do [the victim] on
up,” which meant finish the victim, and he answered, “Let that shit go.” The chubby
dude, still holding the sword, told the girlfriend to “come here.” The victim was groaning
and wheezing, but the “Mexican guy” said there was nothing wrong with him. The
Mexican guy gave him $10 after he said that the victim owed him for messing with his
wife. He saw the girlfriend and the chubby dude having consensual sex, and left the
jungle when they were finished. Williams was not affiliated with a gang.

(2) Williams’ Trial Testimony

Williams initially testified that he had never seen Ana or Wanda before the
proceedings in this case, nor did he remember seeing Smith on the day of the incidents,
but he later acknowledged interacting with Ana and Wanda at the time.

Williams testified that two men he did not know, one heavyset, the other tall and
skinny, came by the mattress near the jungle where he slept the night before the incidents.
The heavyset man asked if he had an “asparatus,” which meant a pipe. He had one, and
the three went to the jungle at 7:30 a.m. to smoke crack and drink brandy. When they
were smoking and drinking, Williams heard laughing and talking back by the pillars. He
thought he recognized one of the voices as a man he had heard in the background of a
three or four minute phone call he made to his wife from jail. During the call, “[t]he man
was talking about me running around with my chest all poked out.” He went over alone
to confront the man who had been at his wife’s house. He did not know if the other men
followed behind him.

The man with the familiar voice was Vincent. He was with Ana, Wanda, and

Zcke. They were all awake. Williams approached Vincent and said, “You trying to
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hide?” Vincent did not say anything, just stood looking at him. He could not describe
Vincent’s demeanor because his memory of the events was “a blur.” He asked Vincent
what he was doing at his house and kept saying, “Man, why you doing me like that?”
Williams asked Vincent where his car was because people told him that Vincent had been
driving it. He asked Vincent where his money was because his wife was receiving
benefits he was getting. When Vincent was unresponsive, Williams felt mocked and got
upset. Zeke gave him $10 to cool him down.

Williams started to walk away down the hill “[t]hen [Vincent] said something.
Then | turned back around. | started to go back and approach him. He started coming
down the hill towards me. When he came towards me, that’s when I slapped him up.”
Vincent’s remark had been “[s]Jome sort of slur,” and he laughed when he said it.

On direct examination, Williams testified that after he slapped Vincent on the head
he saw “a little flash” come over his shoulder and saw Vincent fall to the ground.
Although in his statements he told police that he had seen Vincent get stabbed, in fact he
had not. At the time of the incidents, his mind “wasn’t even nowhere around.” He just
told the investigator what he wanted to hear.

On cross-examination by the prosecution, Williams testified that he pushed
Vincent in between the slapping and stabbing. Williams became angry when Vincent
uttered the slur as Williams was walking away. Vincent was walking down the path as if
he were coming to fight him. When he was asked whether he slapped Vincent in anger or
self-defense, Williams testified, “I don’t know which one it was, because I reacted on my
instinct. . . . | approached him, mortal combat. . .. I got in my mind . . . I’'m going to
attack you first before you attack me, because this is mutual combat. . . . | reached out
with a slap, then a push.” He pushed him a second or two after the slap. Vincent fell and
was getting up when he was stabbed. Williams did not see the cane sword before the
stabbing.

The prosecution elicited that the stabbing occurred three or four minutes after the
push. But on cross-examination by Smith, Williams said the stabbing occurred just two

or three seconds later. The heavyset man bumped into him when he saw the flash over
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his shoulder. He turned around and only then realized that the man had followed him to
the mattress.

After the stabbing the heavyset man asked him something like, “Let me finish it
up,” which Williams took as a request for permission to kill Vincent. He told the man to
“[h]old on.” But before he realized that Vincent was hurt, he told him, “[W1]ho looks
stupid now?” Williams was mocking Vincent like Vincent had mocked him.

Williams asked Ana if she wanted the heavyset man because, before the stabbing,
Ana kept looking at him, rubbing her genitals, and “smelling herself.” After the stabbing,
he told Ana to get a doctor for Vincent, but she seemed like she did not care about him.
The heavyset man whispered in Ana’s ear for a few minutes, and they went to the back
toward Sycamore. He talked with Wanda about Vincent having been at his house, and
witnessed Ana and the man having “passionate” sex. After Ana and the heavyset man
returned to the mattress, he and the heavyset man left the jungle and parted company.

C. Jury Instructions and Deliberations

The jury was instructed on murder with malice, robbery felony-murder, and aiding
and abetting. (CALCRIM Nos. 520 [defining express malice]; 548 [malice and felony-
murder theories; jurors need not agree on which theory applied]; 521 [distinguishing first
and second degree murder]; 540B [robbery felony-murder]; 549 [continuous transaction
required]; 1600 [elements of robbery]; 401 [defining aiding and abetting].) The jury was
also instructed on the findings required to convict defendants of special circumstance first
degree murder. (CALCRIM Nos. 730 [murder during commission of a robbery]; 703
[aider and abettor must be major participant and act with intent to kill or reckless
indifference to human life].) Instructions were given on voluntary manslaughter based on
heat of passion (CALCRIM No. 570), and on the relevance of intoxication (CALCRIM
Nos. 404, 625).

Approximately nine court days were spent presenting evidence and arguments in

the case. The jury returned guilty verdicts in a little over four hours.

12



I1. DISCUSSION
A. Arguments Advanced Jointly by Defendants

(1) Substantial Evidence of Robbery Felony Murder

Defendants contend the prosecution’s robbery felony-murder theory is
unsupported by the evidence. When sufficiency of the evidence is challenged, we must
“review the whole record in the light most favorable to the judgment below to determine
whether it discloses substantial evidence — that is, evidence which is reasonable,
credible, and of solid value — such that a reasonable trier of fact could find the defendant
guilty beyond a reasonable doubt.” (People v. Johnson (1980) 26 Cal.3d 557, 578.)

“[T]he felony-murder rule requires both a causal relationship and a temporal
relationship between the underlying felony and the act resulting in death. The causal
relationship is established by proof of a logical nexus, beyond mere coincidence of time
and place, between the homicidal act and the underlying felony . ... The temporal
relationship is established by proof the felony and the homicidal act were parts of one
continuous transaction.” (People v. Cavitt (2004) 33 Cal.4th 187, 193.)* Defendants
argue there was no logical nexus between the robbery and Vincent’s murder, and that
those crimes were not part of one continuous transaction.

The jury was instructed that, “[i]n deciding whether the act causing the death and
the felony were part of one continuous transaction,” it could “consider the following
factors: 1. [Whether] the felony and the fatal act occurred at the same place; 2. The time
period, if any, between the felony and the fatal act; 3. Whether the fatal act was
committed for the purpose of aiding and abetting the commission of the felony or escape
after the felony; 4. Whether the fatal act occurred after the felony but while one or more
of the perpetrators continued to exercise control over the person who was the target of the
felony; 5. Whether the fatal act occurred while the perpetrators were fleeing from the

scene of the felony or otherwise trying to prevent the discovery or reporting of the crime;

4 Defendants argue that Cavitt was wrongly decided, but we are bound to follow our
Supreme Court’s decision in that case. (Auto Equity Sales, Inc. v. Superior Court (1962)
57 Cal.2d 450, 455.)
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6. Whether the felony was the direct cause of death; and 7. Whether the death was the
natural and probable consequence of the felony.” (CALCRIM No. 549.)

Defendants admit that the crimes took place in the same location and while the
perpetrators exercised control over the victim. Thus, the first and fourth factors are
satisfied. While they argue none of the others apply, the attorney general argues that the
interval between the robbery and the murder supports the felony-murder verdict, and that
the murder was the natural and probable consequence of the robbery. Thus, the parties
dispute whether the evidence satisfied the second and seventh factors.

As for the second factor, Ana, Wanda, and Zeke testified that Vincent was stabbed
within, at most, 12 to 15 minutes after defendants woke them up. They all testified that
the stabbing might have occurred as soon as 10 minutes after they were awakened, and
the robbery did not occur immediately upon the initial confrontation. Ana testified that
Smith first threatened her with the sword and asked Williams if he wanted him to stab
her. Then, according to Wanda’s testimony, she woke up when Ana was screaming that
she or Vincent was going to be killed. According to Ana, defendants demanded money.
Zeke testified that the amount they demanded kept increasing, and he then gave Smith the
$10. Since the evidence showed that less than ten minutes elapsed between the robbery
and the murder, the jury could reasonably find that the second factor favored the
prosecution.

Accordingly, at least three of the seven relevant factors supported a finding of a
continuous transaction. Moreover, the stabbing occurred when, as a matter of law, the
robbery was ongoing because defendants had not left the scene. (People v. Cooper
(1991) 53 Cal.3d 1158, 1166 [for purposes of felony murder, robbery continues through
escape to place of temporary safety].) Under all of the circumstances, whether the
robbery and murder were parts of a continuous transaction was for the jury to decide on
the evidence.

The jury also had substantial evidence from which to find that the robbery and
murder were logically connected. Defendants submit that the robbery and the stabbing

were entirely unrelated because, after Zeke gave Smith $10, talk turned to Vincent’s
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alleged relationship with Williams’ wife and the alleged B.G.F. contract. However, that
conversation was not wholly divorced from money. Wanda testified that Williams
accused Vincent of “stopp[ing] his money” while he was in jail when Vincent was
involved with his wife. Williams testified that, when he was talking to Vincent about his
wife, he accused Vincent of taking his money and his car, and told Vincent, “Give me my
money.”

Viewing the evidence in the light most favorable to the judgments, we agree with
respondent that “the jury could believe that . . . the intent to rob may have continued past
the moment Smith stabbed Vincent.” Ana testified that defendants demanded money of
her, Vincent, and Zeke. After Zeke gave them $10, Smith pointed his sword at her and
Vincent. Although Ana had money in her shoe, Vincent indicated that she should not
reach for it. Williams then began harassing Vincent. As the attorney general argues,
defendants “may well have sensed that Vincent was holding back. Not only had Vincent
nudged Ana, he likely had everything he owned in the world at arm’s length. Williams
and Smith realized that it took money to eat and survive (not to mention sustain a drug
habit) . .. .” It was reasonable to infer that “Williams’ entire purpose [in harassing
Vincent] was to upset [him] and get him to hand over money.” It was also “reasonable to
infer that Williams slapped Vincent, and Smith stabbed Vincent because they were both
frustrated that Vincent . . . would not reward their efforts with at least a token payment.
Thus the entire encounter is easily viewed as an ongoing robbery . ...” “Indeed,
Vincent’s dire reaction to the stabbing may have been the main reason the appellants
gave up trying to rob him.” The murder and robbery could thus be logically connected.

(2) Imperfect Defense of Another

Defendants maintain that the court had a sua sponte duty to instruct the jury that
Vincent’s killing could be found to have been voluntary manslaughter rather than murder
because Smith stabbed Vincent in unreasonable defense of Williams. “California law
requires a trial court, sua sponte, to instruct fully on all lesser necessarily included
offenses supported by the evidence.” (People v. Breverman (1998) 19 Cal.4th 142, 148—

149 (Breverman).) Defendants’ jury was instructed on voluntary manslaughter based on
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heat of passion, but “[i]n a murder case . . . both heat of passion and unreasonable self-
defense, as forms of voluntary manslaughter, must be presented to the jury if both have
substantial evidentiary support.” (ld. at p. 160.)

“One who kills in imperfect self-defense — in the actual but unreasonable belief
he must defend himself from imminent death or great bodily injury — is guilty of
manslaughter, not murder, because he lacks the malice required for murder. [Citations.]
[F]or the same reason, one who Kills in imperfect defense of others — in the actual but
unreasonable belief he must defend another from imminent danger of death or great
bodily injury — is guilty only of manslaughter.” (People v. Randle (2005) 35 Cal.4th
987, 996997 (Randle), overruled on another ground in People v. Chun (2009) 45 Cal.4th
1172, 1201, italics omitted.)

However, “the existence of ‘any evidence, no matter how weak’ will not justify
instructions on a lesser included offense.” (Breverman, supra, 19 Cal.4th at p. 162.)
Such instructions are required only “when . . . evidence that the defendant is guilty only
of the lesser offense is ‘substantial enough to merit consideration’ by the jury.” (lbid.)
“Substantial evidence” in this context means ““ ‘evidence that a reasonable jury could find
persuasive.” ” (Ibid.) “In deciding whether there is substantial evidence of a lesser
offense, courts should not evaluate the credibility of witnesses, a task for the jury.”

(Ibid.)

Defendants argue that the jury could have reasonably found that Smith actually but
unreasonably believed that he had to stab Vincent with his cane sword to defend
Williams “from imminent danger of death or great bodily injury.” (Randle, supra, 35
Cal.4th at p. 997.) In support of that argument, defendants posit the following scenario:
Vincent uttered a slur and advanced down the hill toward Williams as if wanting to fight.
Williams is only five feet, five or six inches tall, and the autopsy showed that Vincent
was five feet 11 inches tall and weighed 177 pounds. Vincent was in “a dominant uphill
position,” where “a larger person . . . often looks even larger than he is.” Faced with the
prospect of what he called “mortal combat,” Williams slapped Vincent because he

actually, even if unreasonably, “believed he had to defend himself before [ Vincent]
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attacked him.” “[[Jmmediately after” Williams slapped Vincent, Smith stabbed Vincent
with the cane sword. Smith might have shared Williams’ actual, if unreasonable, belief
in the need to defend against Vincent because Smith “was standing right behind
Williams” and “was able to see everything which Williams saw and hear everything
which Williams heard.”

One of the flaws in this argument is that it ignores a good deal of Williams’ own
testimony. While Williams initially testified that the stabbing followed the slap, he later
clarified that he pushed Vincent to the ground before the stabbing, as he told police in his
interview. Vincent was not in an “uphill position” when he was stabbed, he was getting
up after he was pushed by Williams. Vincent was unarmed, had made no threat, and, as
Williams told the police, he had not fought back after being pushed. Since Williams did
not know that Smith was behind him until the stabbing occurred, he is only speculating
that Smith might have heard the slur allegedly uttered by Vincent. While we cannot
weigh the evidence, we are not obliged to ignore it. Williams’ description of the incident
bears on whether the evidence was substantial enough to warrant consideration of
mistaken defense of another.

According to Williams, he instigated the physical altercation by slapping Vincent
and pushing him to the ground. He thereby forfeited his right to claim that he acted in
unreasonable self-defense, as well as Smith’s right to so act on his behalf. “ ‘It is well
established that the ordinary self-defense doctrine — applicable when a defendant
reasonably believes that his safety is endangered — may not be invoked by a defendant
who, through his own wrongful conduct (e.g., the initiation of a physical assault or the
commission of a felony), has created the circumstances under which his adversary’s
attack or pursuit is legally justified. [Citations.] It follows, a fortiori, that the imperfect
self-defense doctrine cannot be invoked in such circumstances.” (Randle, supra, 35
Cal.4th at p. 1001.) A defendant “is not entitled to invoke the doctrine of imperfect
defense of others [if] he created the circumstances leading to the killing.” (ld. at

p. 1002.)
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Also, no reasonable jury “ ‘could [have found] persuasive’ ” (Breverman, supra,
19 Cal.4th at p. 162) defendants’ contention that Smith might have thought it necessary to
stab Vincent with his cane sword to protect Williams from “imminent danger of death or
great bodily injury” (Randle, supra, 35 Cal.4th at p. 997) on the facts to which Williams
testified.

For either of these independently sufficient reasons, it was unnecessary to instruct
the jury on imperfect defense of another.

B. Williams’ Individual Arguments

(1) Voluntary Intoxication and the Special Circumstance Finding

Williams contends that the court should have instructed the jury that it could
consider whether his voluntary intoxication prevented him from acting with “reckless
indifference to human life” when he aided and abetted Vincent’s murder. For an aider
and abettor to be convicted of robbery special circumstance first degree murder, he must
be found to have intended to Kill, or to have been a major participant in the crime who
acted with reckless indifference to human life, i.e., that he “knowingly engage[d] in
criminal activity that he . . . [knew] involve[d] a grave risk of death.” (CALCRIM No.
703; see § 190.2, subds. (c) & (d); People v. Estrada (1995) 11 Cal.4th 568, 577, quoting
Tison v. Arizona (1987) 481 U.S. 137, 157, and id. at pp. 577-578 [defendant must
subjectively appreciate the grave risk of death].)

The jury was instructed: “You may consider evidence, if any, of voluntary
intoxication only in a limited way. You may consider that evidence only in deciding
whether the defendant acted with an intent to kill, or the defendant acted with
deliberation and premeditation, or the defendant intended to commit robbery or intended
to aid and abet the commission of murder, robbery and/or assault with a deadly weapon.
[T] ... [1] You may not consider evidence of voluntary intoxication for any other
purpose.” The jury was thus effectively — and, in Williams’ view, erroneously —
instructed that it could not consider whether Williams’ intoxication prevented him from

knowing that his criminal activity involved a grave risk of death.
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Respondent contends that this argument was forfeited because Williams did not
request an instruction on voluntary intoxication as applied to the special circumstance.
However, while a trial court has no sua sponte duty to instruct on the relevance of
intoxication, if it does so instruct, it must do so correctly. (People v. Mendoza (1998) 18
Cal.4th 1114, 1134 (Mendoza).) Respondent maintains that the instruction given was
correct, and at most incomplete. But the instruction did not simply fail to advise that
intoxication could be considered for the purpose Williams identifies, it expressly
precluded any such consideration. Accordingly, the alleged error can be properly raised.

The parties dispute whether voluntary intoxication can be considered in deciding
whether a defendant has acted with reckless indifference to human life. This issue is
apparently one of first impression. The parties’ positions are based primarily on their
different readings of the Mendoza case. (See also People v. Reyes (1997) 52 Cal.App.4th
975, 982-985, cited with approval in Mendoza, supra, 18 Cal.4th at p. 1131.) We need
not resolve the dispute because we conclude, for a number of reasons, that any error in
failing to give the contested instruction was harmless beyond a reasonable doubt. (See
People v. Carter (2005) 36 Cal.4th 1114, 1187 [prejudice from erroneous failure to
instruct on element of a special circumstance is measured under Chapman v. California
(1967) 386 U.S. 18, 24].)

Williams observes that the findings required of the jury under other instructions
did not obviate an instruction that voluntary intoxication could impact his possible
reckless indifference to human life. The jury was instructed that it could convict
Williams of murder as an aider and abettor if it found that he knew Smith intended to
commit murder and he intended to encourage or facilitate the murder’s commission.
(CALCRIM No. 401; Mendoza, supra, 18 Cal.4th 1123 [knowledge and intent required
for aiding and abetting].) Jurors who were persuaded that Williams aided and abetted a
murder would not need to decide whether he acted with reckless indifference to human
life because they would have already determined that he intended to kill the victim.
(CALCRIM No. 703.) However, the jury was also instructed that it could convict

Williams of felony-murder if it found that he “intended to commit or intended to aid and
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abet another in committing robbery.” (CALCRIM No. 540B.) Any jurors who convicted
Williams solely on the basis that he committed a robbery felony murder would have
concluded he acted with specific intent. In order to find the murder was a special
circumstance killing, the jury would have had to decide whether he committed the
robbery or aided and abetted its commission with the requisite indifference to human life.

However, the jury was instructed that it could consider whether intoxication
prevented Williams from forming an intent to Kill, or an intent to commit or facilitate a
robbery (CALCRIM No. 625), and the verdicts show that the jurors did not believe that
intoxication had a mitigating effect on Williams’ specific criminal intent. Given the
jury’s rejection of the intoxication defense as to Williams’ intent, there was no realistic
prospect that it would have concluded that his intoxication made him unable to appreciate
that his conduct posed a grave risk of death. (Cf. People v. Hood (1969) 1 Cal.3d 444,
458 [a drunken person may be unable to form any intent beyond ““an intent to do
something simple, such as strike another,” but is “more likely to act rashly and
impulsively”].) If Williams was not too intoxicated to formulate and pursue specific
criminal objectives, then it is unlikely that he was too intoxicated to know the grave risk
of death associated with his behavior, a matter of mere comprehension rather than
purpose.

Moreover, a trial court must give a requested instruction only if it is supported by
substantial evidence, that is, evidence sufficient to deserve jury consideration, and
unsupported theories should not be presented to the jury. (People v. Marshall (1997) 15
Cal.4th 1, 40-41.) In context, the evidence provided no significant support for a claim
that Williams might have been too intoxicated to appreciate the gravity of the situation he
and Smith created. Robbing the inhabitants of an isolated homeless encampment while
armed with a cane sword involved an obvious risk of deadly violence. As the prosecutor
put it in closing argument, the cane sword was “a major weapon designed to kill,” and
“[w]hen you go to rob a bunch of people with a bunch of other people and you take a
weapon and you shock them and surprise them and terrorize them . . . you should not be

surprised at all that this ends up in violence somehow.”
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Williams argues that a substantial issue was presented as to “whether [his]
intoxication could have interfered with his seeing and understanding the true nature of the
cane. Given how chaotic the scene was, and given that the witnesses were collectively
unsure when the sword was unsheathed, [he] could well have been unaware of the true
nature of the cane, because his perception or understanding was impaired by his
intoxication.” In light of the jury finding of Williams’ specific intent, this argument is
neither logical nor persuasive.

The argument rests in part on Williams’ assertion that the evidence in this case is
“somewhat muddled, because it involved a confusing dispute between drunken
crackheads and slowly awakening heroin addicts.” But while Ana, Wanda, and Zeke
may have differed on details, such as precisely when Smith unsheathed the sword (see
also, e.g., fn. 3, ante), they were clear and consistent in essential respects about what
transpired. They testified that Williams and Smith woke them, demanded money, and
threatened Vincent, that Vincent did nothing to provoke Williams or Smith, and that
Smith proceeded to stab Vincent and rape Ana at knifepoint. They testified that Williams
and Smith said things they knew to be incorrect, but did not describe a “chaotic” scene.

As for when the sword was unsheathed: Ana testified that she saw the blade when
she first woke up; Wanda testified that she saw Smith take the cane apart just before he
stabbed Vincent; and Zeke testified that he saw Smith hold the sword in his hand for a
couple of minutes before the stabbing. These discrepancies were immaterial. Ana
testified that Smith pointed the sword at her and asked Williams whether he wanted him
to stab her, and that Williams told Smith to stick Vincent with the sword. Wanda
corroborated Ana insofar as she testified that Ana woke her up screaming in fear of
mortal injury, and that Smith asked Williams, “Do you want me to take [Ana] out?”
Zeke testified that, in addition to Smith’s cane sword, Williams and the third man were
armed with clubs. The testimony of these witnesses as a whole effectively negated any
doubt that Williams was aware of the sword and the risk of deadly harm attendant to the

circumstances.
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Even though Williams testified that he did not realize the heavyset man had a
sword before Vincent was stabbed, his testimony showed that his lack of awareness was
based on a claim of ignorance not intoxication. Williams points to his testimony that he
“never paid attention” to when Smith unsheathed the sword, and implies that, had he not
been intoxicated, he might have earlier noticed the weapon. But this argument is based
upon a distortion of his testimony. Williams testified that he did not know until the
moment Vincent was stabbed that the heavyset man had followed him during the
confrontation and was standing behind him when Vincent was rising to his feet after
Williams shoved him. As Williams put it in his reply brief, “[o]ne ordinarily does not see
what is going on behind him.” Williams’ testimony about not paying attention was, in
context, his way of saying he did not know of or see the sword until the stabbing
occurred.® But the verdicts show the jury rejected this version of the events, and there is
no reasonable prospect that consideration of the intoxication instruction would have led
the jury to believe this facet of Williams’ story.

We note finally that this was not a close case for the jury, which took only four
hours to convict the defendants after hearing nearly two weeks of evidence and argument.
Williams’ testimony, including his astonishing claim that Ana had passionate sex with
the heavyset man who had just stabbed her boyfriend in the chest was scarcely credible.

In light of the swiftness of the verdicts, the findings that had to be made
concerning Williams’ specific intent despite his intoxication, and the lack of evidence
that Williams was too intoxicated to notice the cane sword or appreciate the grave risk of

death his actions posed, the failure to instruct that intoxication might have prevented him

>«Q....[S]o when was the first time that you saw that that was not just a regular cane,

that it had a sword on it? [f] A. When | seen the flash come over my shoulder. [{] Q.
So you never saw the fat guy pull it . . .out of the cane, right? [{] A. I never paid
attention to it. [{] Q. So no, you never saw him pull it out of the cane? [1] A. No, |
never paid attention. [f] Q. And you never saw the skinny guy pull it out of the cane,
right? [T] A. Neverdid. [] Q. So your testimony is until the thing literally goes right
by your head, you had no idea there was a sword inside that cane? [] A. Never know.”
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from acting with reckless indifference to human life was harmless beyond a reasonable
doubt.
(2) Smith’s Threat to Officer Purdy

Williams objected below to admission against him of Officer Purdy’s testimony
that, following Smith’s arrest at the Target store for shoplifting, he mentioned the B.G.F.
and threatened to put a $10,000 price on Purdy’s head. The basis for Williams’ counsel’s
objection was that he “was not going to have the opportunity to confront [ Smith] about
hearsay statements,” that Smith’s threat was a “a lot more prejudicial than probative”;
and that admission of the threat would violate Crawford v. Washington (2004) 541 U.S.
36 (Crawford).

The court reasoned that the threat was admissible against Williams to the extent it
tended to corroborate the testimony of Ana, Wanda, and Zeke that defendants referred to
a murder contract and the B.G.F. during the robbery. The threat was relevant to show
that these witnesses were “remembering things honestly” and had not “made up stuff.”
The truth of the threat was irrelevant. The court had “no reason to believe and [was] not
suggesting [Smith] would, indeed, have some relationship with the BGF; and he would
have a hit for ten grand put on the officer’s head.” Because the threat was not admitted
for its truth, its admission did not violate the Sixth Amendment right of confrontation or
“the Aranda-Bruton [People v. Aranda (1965) 63 Cal.2d 518; Bruton v. United States
(1968) 391 U.S. 123] line of cases.” The threat was not unduly prejudicial because the
jury had “already heard this topic” from the percipient witness. The court instructed the
jury at length that the threat was not being offered as evidence against Williams for its
truth, or as evidence of Smith’s state of mind, but only “to show that certain statements
were made.”

The prosecutor referred briefly to the threat in closing argument, while discussing
evidence that corroborated the eyewitness’ accounts: “Ten hours, after some discussion
about BGF and a contract or a hit, Defendant Smith utters the same basic topic at Officer
Purdy. What does that show you? That when Smith feels threatened, angered, annoyed,

whatever, he starts popping off about the BGF. Is he BGF? ... No reason to believe that
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he is. I couldn’t care less. It’s merely the uttering of the words ‘BGF’ that you go ‘Gee,
that sounds familiar. Oh yes, that was mentioned back at the stabbing and the rape.” The
prosecutor prefaced these remarks by saying, “Nothing to really hang your haton . ...”

Williams contends on appeal that admission against him of Smith’s threat violated
his rights under Aranda-Bruton and Crawford. We disagree.

“The Aranda/Bruton rule bars admission in a joint trial of one defendant’s out-of-
court confession that powerfully and facially incriminates a codefendant, even if the court
instructs the jury to consider the confession only against the declarant. . .. Therule .. ..
presumes the statement is an admissible admission by the declarant and inadmissible
hearsay against the codefendant.” (People v. Smith (2005) 135 Cal.App.4th 914, 921
922 (Smith).) The threat here was not inadmissible hearsay against Williams. Williams
calls the trial court’s reasoning on the point “oxymoronic,” but the court was entirely
correct. The threat was not offered for its truth, i.e., to show that Smith actually intended
to arrange a contract killing of the officer, but only to show that he made statements to
the officer like those reported by prosecution witnesses, i.e., that the statements were
made.

Aranda-Bruton was not violated for the additional reasons that Smith’s threat was
not powerfully or facially incriminating of Williams. (Smith, supra, 135 Cal.App.4th at
pp. 921-922; see also People v. Fletcher (1996) 13 Cal.4th 451, 455; People v. Ardoin
(2011) 196 Cal.App.4th 102, 137-138.) The threat was not facially incriminating of
Williams because it did not, in isolation, involve him in any way. It became
incriminating “ ‘only when linked to other admitted evidence’ ” — the statements Ana,
Wanda, and Zeke heard in the jungle. (Id. at p. 138.) The threat was not powerfully
incriminating of Williams because it merely served to generally corroborate the veracity
of the eyewitnesses — to show, as the trial court said, that they were not making things
up. The threat was only a minor part of the case against Williams. As the prosecutor
said, it was not something that the jury could hang its hat on.

Nor did admission of the threat violate Crawford. As the court in People v. Cage
(2007) 40 Cal.4th 965, 984 (Cage), stated in discussing Crawford and Davis v.
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Washington (2006) 547 U.S. 813: “[T]he confrontation clause is concerned solely with
hearsay statements that are testimonial. . . . [T]hough a statement need not be sworn
under oath to be testimonial . . . the statement must have been given and taken primarily
for the purpose ascribed to testimony — to establish or prove some past fact for possible
use in a criminal trial.” Crawford is inapplicable here because, as we have explained, the
threat, as used against Williams, was not hearsay.

Nor was the threat testimonial. Williams speculates that the threat may have been
uttered in response to questioning by Purdy, but that seems unlikely. Purdy testified at
the Evidence Code section 402 hearing on the threat’s admissibility that he could not
remember anything about his conversation with Smith during the ride from the El Cerrito
Police Department to the Martinez Detention Facility other than the threat. Purdy
testified that Smith became agitated at the EI Cerrito Police Department, kept interrupting
him when he tried to read him his Miranda rights, and never signed a form waiving those
rights. Even in the unlikely event that Purdy was later questioning Smith in the police car
when the threat was made, the threat was plainly not a statement given “to establish or
prove some past fact for possible use in a criminal trial.” (Cage, supra, 40 Cal.4th at
p. 984.)

C. Smith’s Individual Arguments

(1) Substantial Evidence of Deliberation and Premeditation

Smith argues that his first degree murder conviction must be reversed because
there was no substantial evidence that his killing of Vincent was deliberate and
premeditated. We need not reach this issue because, as we have explained, the jury had
substantial evidence on which to convict him of robbery felony murder.

“If [an] inadequacy of proof is purely factual, of a kind the jury is fully equipped
to detect, reversal is not required whenever a valid ground for the verdict remains, absent
an affirmative indication in the record that the verdict actually did rest on the inadequate
ground.” (People v. Guiton (1993) 4 Cal.4th 1116, 1129 (Guiton).) “[I]nstruction on an
unsupported theory is prejudicial only if that theory became the sole basis of the verdict

of guilt; if the jury based its verdict on the valid ground, or on both the valid and the
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invalid ground, there would be no prejudice, for there would be a valid basis for the
verdict. . . . [T]he appellate court should affirm the judgment unless a review of the entire
record affirmatively demonstrates a reasonable probability that the jury in fact found the
defendant guilty solely on the unsupported theory.” (ld. at p. 1130; see also People v.
Seaton (2001) 26 Cal.4th 598, 645 [applying Guiton]; People v. Poindexter (2006) 144
Cal.App.4th 572, 586-587 [same].)

There is no such reasonable probability in this case. To the contrary, the record
establishes that the jury could not have convicted Smith of first degree murder based
solely on the allegedly unsupportable theory that he acted with deliberation and
premeditation. Even if some jurors were persuaded by that theory, their robbery special
circumstance finding shows that they must have unanimously agreed that Smith was
guilty of felony murder. (See People v. Marshall, supra, 15 Cal.4th 1, 38 [special
circumstance finding that victim was killed during an attempted rape showed that jury
unanimously convicted defendant of first degree murder on a valid theory that killing
occurred during attempted rape]; see also CALCRIM Nos. 540B [elements of robbery
felony murder]; 730 [similar elements of robbery special circumstance]; 549 [continuous
transaction required for both robbery felony murder and robbery special circumstance].)

(2) Robbery Special Circumstance

Smith contends that the special circumstance finding as to him must be reversed
because the robbery was merely incidental to the murder. (People v. Burney (2009) 47
Cal.4th 203, 253 (Burney) [special circumstance of murder during commission of a
robbery is not established when the felony is merely incidental to the murder]; People v.
Horning (2004) 34 Cal.4th 871, 907-908.) “A strict causal or temporal relationship
between the felony and the murder is not required; what is required is proof beyond a
reasonable doubt that the defendant intended to commit the felony at the time he killed
the victim and that the killing and the felony were part of one continuous transaction.”
(People v. Coffman and Marlow (2004) 34 Cal.4th 1, 87.)

As we have explained with respect to the robbery felony-murder verdict, the jury

could reasonably find that Smith had the intent to rob when he stabbed Vincent, and that

26



the robbery and murder were committed during the course of a continuous transaction.
Since the evidence did not establish that the robbery was merely incidental to the murder,
the special circumstance finding was supported by substantial evidence.

(3) Kidnapping for Rape

Smith was sentenced to 25 years to life for raping Ana based on the jury’s findings
that he kidnapped her, and used a deadly or dangerous weapon in committing the rape.

(§ 667.61, subds. (a), (c)(1), (e)(1), & (e)(3).®) Smith contends that this portion of his
judgment must be reversed because there was no substantial evidence that he moved Ana
a “substantial distance” as required for a kidnapping. (Burney, supra, 47 Cal.4th at p.
232 [defendant must have “moved the other person, or made the other person move a
substantial distance”]; CALCRIM No. 1215.)

“[TThe word ‘substantial’ means a ‘significant amount’ as contrasted with a
distance that is ‘trivial . . ..” ” (People v. Morgan (2007) 42 Cal.4th 593, 606-607.)
“[TIn determining whether the movement is ‘ “substantial in character” ’ [citation], the
jury should consider the totality of the circumstances. Thus, in a case where the evidence
permitted, the jury might properly consider not only the actual distance the victim is
moved, but also such factors as whether that movement increased the risk of harm above
that which existed prior to the asportation . . ..” (People v. Martinez (1999) 20 Cal.4th
225, 235 (Martinez).) For example, 200 feet could be a substantial distance if the

movement

her mother.” ” (Id. at p. 236, quoting People v. Stender (1975) 47 Cal.App.3d 413, 423

(Stender).) Fifty to 60 feet could be found to be a significant distance if the movement

accomplished the purpose of removing the victim from the ready help of

“ ‘provid[ed] the necessary environment to commit the targeted crime without
interruption or detection.” ” (Ibid., quoting People v. Bradley (1993) 15 Cal.App.4th
1144, 1154 (Bradley), disapproved on other grounds in People v. Rayford (1994) 9
Cal.4th 1, 21.)

® The jury further found that the kidnapping did not substantially increase the risk of
harm. (8 667.61, subd. (d)(2).)
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Here, the evidence showed that Smith took Ana approximately 175 feet from the
mattresses, where Wanda and Zeke remained, to behind a freeway pillar in the jungle
toward Sycamore. Zeke and passersby on Sycamore could see Smith and Ana at that
location. But while the asportation did not enable the rape to go undetected, Ana was
moved away from friends who might have come to her aid. (Martinez, supra, 20 Cal.4th
at p. 236, citing Stender, supra, 47 Cal.App.3d at p. 423.) The movement could be found
to have increased the risk of harm by helping to ensure that the rape would not be
prevented or interrupted. (Ibid., citing Stender, supra, 47 Cal.App.3d at 423 and Bradley,
supra, 15 Cal.4th at p. 1154.) Under the totality of the circumstances, the jury could have
found Ana to have been moved a substantial distance.

This conclusion is not precluded by the jury’s finding that the kidnapping did not
“substantially” increase the risk of harm to Ana, because the jury could well have
believed that she was in a perilous position even before she was taken away to be raped.

I11. DISPOSITION

The judgments are affirmed.

Siggins, J.

We concur:

McGuiness, P.J.

Pollak, J.

28



